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A REPLY TO X. M. C. 



BY THE HON. THOMAS B. SEED, SPEAKER OF THE HOUSE OF 
REPRESENTATIVES. 



It is really a great pity that the article entitled "Speaker Reed's 
Error" should not have received the illumination of the author's 
name. It is very true that an argument ought to be just as good 
whether written by one man or another, but if the real name of 
the writer in this case had been signed to the article, every 
reader would have made the comparison between the immense re- 
sources of the author and the very small results of the argu- 
ment, and would instantly have said : " If he who knows so much 
can say so little, how weak his side must be." 

Those familiar with the discussion will see that, notwithstand- 
ing twenty-two pages are taken up in the attempt to answer eight, 
not a solitary new fact or principle is brought into the field. Ex- 
cept the comparison of the Speaker with Dogberry, there is really 
nothing new. 

All the arguments, or assertions rather, which he has pre- 
sented about the presidential veto and the submission of amend- 
ments to the Constitution, were presented in the House of Repre- 
sentatives and will be found in the House debates, where the 
ideas were so thoroughly exploded that Mr. Carlisle did not deem 
them worth producing in his able and candid article. But the 
anonymous parliamentarian, never having either heard or read 
the debates, was perhaps not to blame for not knowing the failure 
of those arguments when brought to the light of day. In seclu- 
sion they may have seemed good, but in the House of Representa- 
tives they survived, even in the estimation of their best friends, 
only the brief measure of time which was required to state them. 

It is not the intention of this article to restate the arguments 
in favor of the position of the House of Representatives on the 
quorum question, which is now acquiesced in by the people of the 
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United States. That would be entirely superfluous. If they were 
not stated in the March article, then they cannot be stated by me. 
It is worth while, however, to restate the principle involved — a 
principle which has not been limited in its acceptance by the 
assent of Governor David B. Hill and of such bodies as town 
councils, gas companies, and the like, but has had the con- 
currence of supreme courts all over the country. When the 
Supreme Court of the State of Maine, the Supreme Court of New 
Hampshire, the Supreme Court of Indiana, and the Supreme Court 
of Illinois, and many others, have solemnly and repeatedly decided 
that the doctrine of the quorum as maintained by the present 
House of Representatives is the law everywhere, their decisions 
are not to be controverted by a sneer about town councils and 
gas companies. When all the courts are on the side of David B. 
Hill, it is hard for even so exalted a person as an ex-M. C. to put 
him down with a phrase or dispose of him as a mere politician. 

The principle which all the courts have thus unanimously 
sustained is a very simple one, and solves all the problems with 
equal advantage to the business of the country and equal solace to 
its common-sense. 

The presence of a majority of the legislative body constitutes 
a quorum to do business. The essence of all business on the part 
of the legislative body is the consent of a majority of a quorum of 
that body, either express or implied. It may be as thoroughly ex- 
pressed by silence as by sound. In the parliamentary sense, pres- 
ence always implies full sight and hearing of all that takes place. 
If a member, then, is present in full sight and sound of all occur- 
rences, and if all action is loudly proclaimed by clerk or Speaker, 
he is as much a party consenting to all that occurs as if he voci- 
ferated in his loudest tones. This all admit. Even the writer of 
the anonymous article admits this in all cases except that of a yea- 
and-nay vote. Hence, even with him, we have only to deal with 
that method of determining the result. 

It must be obvious that all methods of determining the con- 
sent "of the members are of equal value. By each of them laws 
are passed which have equal validity. Whether the sense of the 
House is made manifest by mere volume of sound or by the rising 
of members in their places, by members passing between tellers 
or by yeas and nays, makes no difference whatever in the result. 
Laws passed either way have equal force. What, then, was the ob- 
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ject of the constitutional provision as to yeas and nays ? Was it 
to establish a new and separate doctrine of quorum ? Was the 
quorum to be a majority present when all other methods of deter- 
mining the question were used, but a majority voting when yeas 
and nays were called ? Was there to be one quorum required in 
one case and another quorum in another ? Does it require any 
different body to pass a bill by yeas and nays than by a rising 
vote ? A majority of the House being present, can 129 members to 1 
pass a bill by standing up, and not pass it by yeas and nays ? A 
claim like this utterly ignores the meaning of the call for yeas and 
nays, and the right to have it which is given under the Constitu- 
tion. What were the yeas and nays given for ? Look at the 
debates on the adoption of the Constitution and you will see. It 
was. to inform the people how their representatives voted, if they 
voted at all ; and also the fact that they did not vote, if such was 
the case. The idea that, in addition to this, the constitutional 
quorum was thereby instantly shifted from a majority present to 
a majority acting is entirely a modern invention, as illogical as it 
is unconstitutional. 

The clerk's count of those who are present and do not vote 
seems to meet the disapproval of the anonymous writer. " Gather- 
ing up hastily the names of those scattered around the House " is 
one of the phrases. " Sees, or thinks he sees " is another. This is 
entirely gratuitous. How long since has sight been inferior to 
sound ? When was it determined that the eye was less accurate 
than the ear ? 

In actual practice how is it ? The clerk's record as to men 
present has thrice been corrected as to those present and not voting, 
one name each time ; but this has never been so as to affect results. 
Many more times than that has there been error as to those who 
voted. People have responded by mistake for men at home sick, 
and men of similar name have responded. At one session of 
the Forty-fourth Congress, December 4, 1876, an error was 
made on the vote which changed the result entirely. A 
motion to suspend the rules was carried by a vote of 136 to 
78. Mr. Plaisted, of Maine, was recorded as not voting. On the 
5th of December, the next day, he rose in his place and de- 
clared that he voted in the negative, and proved it. Afterward 
Mr. Fuller arose and declared that, although he was recorded as 
not voting, he had voted in the affirmative. This left the vote 
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137 to 79, not two-thirds. Thereupon Mr. Randall, the Speaker, 
claimed the right to give the casting vote and gave it, and so the 
motion was finally carried. On January 8, 1849, Mr. Farrelly's 
vote was not recorded, and on the next day the correction was 
made and the result changed. The motion was lost instead of 
carried. The vote by yeas and nays whereby General Grant was 
made* General on the retired list, as given in the House journal, 
contains no less than four errors, which can never be corrected, 
the Congress having ceased to be. 

Examples might easily be multiplied to show that this "abso- 
lute correctness of the vote " is but the dream of an ingenious 
pamphleteer hard-pressed for an argument, and despairing at the 
outset of finding any to which he would care to sign his name. 

In the face and eyes of these facts how idle it is to say, " The 
call insures the absolute correctness of the vote." With the very 
same truth it may be said that the roll-call and the noting of mem- 
bers present and not voting insure the record of the presence of a 
quorum with accuracy. It is not absolute correctness in either 
case, but as much so in the one as the other. 

It is hardly worth while to waste time on the discrepancy dis- 
covered between Eule VIII. and Rule XV. ; between a rule of im- 
perfect obligation, which expresses the sense of the House as to 
the duty of each member, and a rule which meets the practical 
question of a member refusing to do his duty. If the actual bodily 
presence of a majority of members constitutes a quorum, as all 
the courts have unanimously decided, is anything more needed 
than the machinery to record that fact ? Does recording the fact 
that they refuse to do their duty exonerate them ? Has the 
anonymous writer forgotten the oft-quoted quotation of the most 
eminent Speaker that ever sat in the chair apropos of Eule VIII., 
that " you might bring a horse to water, but could not make him 
drink " ? Does this nameless writer dream that he could do 
what the unrivalled resources and wonderful genius of Mr. Blaine 
were openly confessed to be unequal to ? Is there somewhere in 
space a mute, inglorious Milton, some buried Cromwell, who 
could have done what our most skilful parliamentarian declared 
in open House he could not ? 

The evil to be corrected by the new rules is admitted by the 
ex-M. C. He therefore proposes a much better remedy, as he 
thinks. At the outset it should be borne in mind that the 
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remedy in use has done its work. The House of Representatives, 
by its capable and sensible transaction of business, has attracted 
the approval of the whole country. The unknown writer says 
that this should all be set aside and his remedy adopted, and the 
shades of many eminent persons, dead and living, thereby be 
placated. Did it ever occur to the reader what a singular dispen- 
sation of Providence it is whereby those who do not have the 
things of this world to do could have always done them so much 
better than the poor creatures who did do them ? Did you ever 
see a sidewalk committee who could not build a finer house than 
the architect and the master- workman? It really looks as if Provi- 
dence had wasted its most cloying sweetness on the desert air. 
The new rule which the critic suggests is that the Speaker should 
fine each member who refuses to vote " not exceeding fifty dollars," 
and thereby compel the horse to drink. This seems very strange, 
coming as it does from a writer who has so deep a respect for the 
letter of the law that, when the Constitution says the votes of 
both houses shall be determined by the "yeas and nays," he will 
be satisfied with no construction which shall not determine the 
quorum the same way. 

Suppose we apply the same strictness of construction to this 
new rule. " Each house," says the Constitution, " may determine 
the rules of its proceedings, punish its members for disorderly 
behavior, and, with the concurrence of two-thirds, expel a mem- 
ber." You will notice that the power to determine the rules of 
its proceedings is separate from its power to punish its members 
for disorderly conduct. The Constitution does not say that the 
House may determine the rules of its proceedings and rales for the 
punishment of members for disorderly conduct. Not at all. " The 
House," says the Constitution, "may determine its rules and may 
punish its members." It is the House in both cases. 

Would the writer whose name is so well concealed contend 
that the House could delegate to the Speaker the right to deter- 
mine the rules of its proceedings ? Of course not ! How, then, can 
the House delegate to the Speaker its power to punish its mem- 
bers for disorderly conduct ? It could just as legally by two- 
thirds vote make a rule which would authorize the Speaker to 
.expel a member. 

Here is a clause which contains three propositions : (1) The 
House may determine the rules of its proceedings ; (2) punish 



A REPLY TO X. M. C. 233 

its members for disorderly behavior ; and (3), with the concur- 
rence of two-thirds, expel a member. 

The Constitution says that the House may do all these things. 
Nobody would ever dream of saying that the House could dele- 
gate to the Speaker its right to act under the first clause or the 
last. Who until now ever supposed that the power in the 
second clause could be turned over to another ? Who before this 
writer ever seriously proposed that the House could delegate its 
power to punish ? The very interposition of the words " with 
the concurrence of two-thirds " shows conclusively that the House 
is to do the act. 

For the purpose of giving a false force to his argument, the 
author, with injurious generosity, gives the present Speaker 
omnipotent power over the rules. But if the present Speaker, or 
any Speaker, had even hinted at a desire to have the power to 
fine members " not exceeding fifty dollars," he would have seen 
the limit of his power. In short, the scheme is both unconstitu- 
tional and impracticable. The House could not do it if it would 
and would not if it could. 

It is surprising to see the sudden transformation of the 
author from strictness to looseness of constitutional construction 
when he passes from something some one else has done to the 
thing he wants to do. Delegate the power to punish to the 
Speaker ? You can see the position in which this writer was 
placed, and which forced him to this remarkable proposition. 

Here was a gigantic evil — so vast that the people, without 
distinction of party, on second sober thought approved of 
its suppression, even when done as some of them claimed in 
a partisan way. If the remedy used was to be condemned, 
it was needful to suggest some other remedy. It would not 
do to appeal to the power of the House, pure and simple, to 
punish by fine its disorderly members, for the reply to that was 
very obvious. It took six hours of hard work under rules which 
counted a quorum to censure one member. To discipline 130 
members would have produced all the effects of the most elaborate 
filibustering. It would have taken three months — not to say 
eternity. Obviously, then, in order to make a plausible case, the 
power of the House to punish and expel must be treated with a 
latitudinarian system of construction which could not be tolerated 
unless carefully disguised. Hence the jumbling together of the 
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two distinct powers of the House, kept entirely separate in the 
Constitution — the power to determine the rules of its proceedings 
and that other entirely different provision, the power to punish 
members for disorderly conduct. Both powers belong to the 
House, and can be delegated to no man. 

If any parliamentary body has ever undertaken to allow its pre- 
siding officer to fine its members without appeal, its name has not 
yet been brought into prominence. " At some future day, per- 
haps, Mr. will deem it wise — nay, deem it necessary — to 

show a single shred of authoritative parliamentary ruling to justify 
a " — proposition — " so extraordinary ! " 

The author says the President's veto cannot be overruled ex- 
cept by a quorum actually voting. Why ? Because, he says, 
" the votes of both houses shall be determined by yeas and nays." 
Yeas and nays must certainly show each vote of each member. 
Each member's vote must be determined by yeas and nays. But 
there is no applicability of this provision to that entirely different 
question whether either house is in condition for doing business 
by having a quorum present. What the House votes is one thing; 
what it is is another. The Constitution prescribes how the vote 
shall be determined ; the rules made under the Constitution pre- 
scribe how the presence of a quorum shall be determined. What- 
ever business is done is done by a competent body ; and if that 
body, properly constituted, acquiesces in the result arrived at by 
its members who do vote, what shock is there either to common- 
sense, business sense, or constitutional law ? 

The Supreme Court of Maine has decided that three aldermen 
out of seven, a plain minority, were not only enough to certify the 
election of members of the Legislature, but to create a presump- 
tion of a quorum actually present when there was no other record. 
The Supreme Court of New Hampshire has decided that when, of 
seven aldermen, six were present and three voted, the votes of two 
were enough to carry the measure. 

To be sure these are citations about aldermen and other 
inferior persons, but our author's contempt for aldermen and 
town counci'men ought not to blind him to the fact that the de- 
cisions wore by the supreme courts of two States, and supreme 
courts of such well-known learning that they ought not to be 
confounded with the inferior persons whose cases they decided. 
It must always be borne in mind that the law in this country 
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applies with equal measure to all persons, both great and small. 
The law which governs the doctrine of a quorum in a town 
council governs it also in Congress, if the constituting provision 
be the same. The converse also follows, that whatever law governs 
a quorum in Congress governs the quorum in the hundred thou- 
sand school boards and councils everywhere in the land. Not 
the least of the good effects of the proclamation of the true doc- 
trine by the House is the advantage it has been and will be to 
those corporate bodies, through which flows the blood which 
gives health and vigor to the whole body politic. 

The action of the Senate of the Empire State of New York, ac- 
quiesced in by all parties ever since, is not to be lightly dismissed 
as the partisan action of David B. Hill. Nobody has ever dared 
to question the law passed under that ruling, and nobody has 
since questioned the ruling itself. Other sovereign States are cer- 
tainly entitled to some respect. 

It may be that the House of Representatives at Washington 
ought to have set a good example to all the States. But how if 
it did not ? Must progress be stopped and common-sense flouted 
because they did not begin at the top ? Was wisdom to be rejected 
because it was not found under the biggest wigs ? 

It has not been thought worth while in this article to notice 
the citations from eminent authors, as they have not the slightest 
bearing upon the questions at issue. They do not touch upon 
them in the least. They can only impress the uncritical and 
careless with the idea that the author had the support of famous 
names. There is no need to produce Judge Cooley, The Federal- 
ist, Erskine May, and Judge Story to prove that the House can 
punish its members for disorderly behavior, when the Constitu- 
tion expressly says so in seven words. Do these plain words need 
buttressing by even those eminent names ? 

This quoting of abundant authorities is a good old device of 
the attorneys : when your case is weak anywhere, double the 
witnesses on the parts where there is little or no dispute. It is a 
good way to confuse the jury and keep out of mind the point 
against you. Forcing men to vote by fines would be utterly inef- 
fectual in case of a revolt such as we had early in this session, if 
the House alone exercised its power to punish. Therefore the 
author, in a parenthesis, slides in a proposition for the Speaker to 
punish, then proceeds to buttress, by numerous citations, the right 
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of the House, and thinks the jury will suppose that the right of 
the House and the right of the Speaker are one and the same 
thing. His scheme is worthless unless the House can delegate its 
power to the Speaker, and that is the very point which his cita- 
tions do not touch. On the point of the right of the House 
they are as abundant as they are superfluous. The very case which 
he cites in a foot-note of the action of Mr. Oolfax was a case 
of punishment by the House, not by the Speaker. Suppose I 
should now turn to the anonymous writer and quote to him his 
own language : " You propose a new rule, giving the Speaker at 
his own discretion, in a certain case, power to punish a member 
by fines ; yet not one in the entire number of Speakers, eminent, 
dead, buried, and alive, ever suggested that the Constitution con- 
tained the strange power that you are trying to induce the 
House to insert among its rules, where it never had place before." 
Would not the author be overwhelmed ? and if not, why not? 

If it be a good argument against counting a quorum that no 
distinguished man ever did it, why is it not a good argument 
against making the Speaker a police justice that no distinguished 
man — at least no distinguished man over his own name — had ever 
hinted at it ? If it be a good rejoinder to this to say that the evil 
has only existed during the last two years, why is it not equally so 
to the declaration that Rule XV. cannot be sustained because it 
has just been invented ? If novelty be no objection to the one, 
why is it to the other ? 

The most surprising sentence in the whole article is the last 
one. " May we not believe that he [Speaker Reed] is strong 
enough and wise enough and brave enough to retrace his steps 
and correct his error ? " Retrace his steps and correct his error ! 
What little comprehension this writer would have us think he 
possesses of what has actually occurred ! 

The " error " whereof he treats was the error of the Speaker 
just twenty-six'hours. Then it became the error of the House of 
Representatives. It has since become the error of the Republican 
party and of the people of the United States. It had previously 
been the " error " of the State supreme courts. 

Whatever may be the strength, wisdom, or bravery of the 

Speaker, he has never thought himself strong enough, wise 

enough, or brave enough to correct an "error" of that kind and 

of those dimensions. 

Thomas B. Reed. 



